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IN THE SUPREME COURT OF BANGLADESH
APPELLATE DIVISION

B Vs

Present:

Mr. Justice Muhammad Imman Ali,
Mr. Justice Hasan Foez Siddique,
Mr. Justice Mirza Hussain Haider,
Ms. Justice Zinat Ara,

M. Justice Abu Bakar Siddiquee,

Mr. Justice Md. Nuruzzaman.

7 CIVIL PETITION FOR LEAVE TO APPEAL NOS. 169-170 OF 2018 \

(From the judgment and order dated 27.07.2017 passed by the High Court Division 1n
Writ Petition Nos.9790 and 9777 of 2016).

The Government of the People’s Republic of Petitioners.
Bangladesh, represented by the Secretary, (In both the cases)
Ministry of Education, Secretariat Building,

Ramna, Dhaka and others

-Versus-
Kazi Md. Saif Uddin and others Respondents.
(In C.P. No. 169/18)
Tapash Chandra Halder and others Respondents.
(In C.P. No. 170/18)
For the Petitioners: ' Mr.  Mahbubey Alam,. Attorney General,
(In both the cases) ... . instructed by Mr. Haridas Paul, Advocate-on-
' Record.
For Respondent No.1: Mr. A.M. Aminuddin, - Senior Advocate,
(In C.P. No. 169/18) instructed by Mr. Md. Zahirul Islam, Advocate-
on-Record.
- For Respondent Nos.2-18 : Not represented. =~
e UGN TOTIRY oS T Neted e BN e
For Respondeat Nos. 5&27: Mr. AM. Aminuddin, Senior Advocate,
(In C.P. No. 170/18) instructed by Mr. Md. Zahirul [slam, Advocate-
on-Record.

For Respondent Nos.1-4 & §-26:  Not represented.
(In C.P. Not 170/18)

Date of hearing: The 25" November, 2018.

ORDER

2~ The leave petitions are out of time by 168 days but the explanation offered

seeking condonation of delay is not at all :;atisfactor;yf.y

4 Accordingly, the civil petitions for leave to appeals are dismissed as barred by
limitation, _ 54# 7”~fwmv$‘HJ%
'_54F &*an'42225uiﬂye—
A MO H gecder,
Ak FEwr g A,
SAF 8.6, g lligven,
50#- /L{Aﬂ M%\Mbv\,

| 12418
The 235" November, 2018. ‘Qgg’@ 06
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G courr DIVISION
(SPECIAL ORIGINAL, .IURISI)ICTION)

INTHE MATTER OF:

An application under Article 102 of the
Constitution of the People's Republic of
Bangladesh

AND

INTHE MATER Ol

- Writ Petition Ne. 9790 of 2016

With

Writ Petition No. 9777 of 2016

Kazi Md. Sail' Uddin and others
: ... Petitioners
Cin Weit £2tition Na. 9700 ol'2016)
=V'N- '

Bangladesh and others

-.Respondents
Tapush Chandra | lalder and others

....Petitioners
( in Writ Petition No. 9777 o1'2016)
i
Bangladesh and others
... Respondents

Mr. Mohammad Siddique Ultah Miah,

Advocate
|’e_‘|iiim1cr
(in Writ Petition No, 9790 of 2016)
Mr. Funus Alj Akond, Advocate
(in Writ Petition No. 9777 o1’ 2016)
AND
Mr. Kazi Maynul assan, Advocate
- Jor respondent No_5 and 3
(in Writ Petition Nos. 9790 of 2016 and
9777 oI 2010)

ol
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Heard  on: 23.02.2017, 29.02.2017 and
19.07.2017

Judgment on: 27.07.2017

—_—

Present:
lresent:

Ms. Justice Naima Haider
X
Mr. Justice Abu Taher Md. Saifur Rahman

Nuime [Haider J:

As identical questions ol faet and law are involved in these writ

petitions, these were taken up together for hearing and being disposed
ol'by this single judgment.

In both the writ petition. the petitioners sought Tor a direction 1o
allow  them, having passed the NTRCA Teachers  Registration

Lxamination 1o apply for thetpost of teachers, Rule was issucd in both

the writ petitions, as praved for,

The two awriy pulilinn‘_\ hive been filed in the same factual
contest. We therefore consider iy prudent to set out the facts, relevant
to both the petitions. together, The relevant facts, in bricf, are as
follows: the petitioners are peace loving citizens of° Bangladesh and
have completed degrees lrom different universitics. The respondents
mvited application for different posts in 12" T'eachers Registration

G‘s?-/Iixuminulinn-.’.l)1."\. The eligible criteria were set out therein, ‘The
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petitioners being eligible applicd for different posts. The petitioners
were issued admit cards and they took part in the written test and were
successful, The petitioners had also been called for vivy voce and all
the petitioners were suceessiul. Certificates of Lligibility were issued.

Suddenly, the eligible” criterin were changed and as a result, the

petitioners” applications ware  po aeeepted. Though Demand of

Justice Notice way served, no heed was paid thereto. As a result, the

petitioners moved this Division and obtained Rule.

The respondent Nos.3 and 5 respectively contested the Rules by
filing two separate A Mdavits in Opposition. The respondents contend
that the amendment was brought to ensure that requisite qualification
meet the educational standurd, Further, it was contended that the
amendment was a policy decision of the Government which is not
amenable 10 writ jurisdiction. It was also argued that the petitioners
vere not guaranteed a position and therefore, the amendment did not

alfect the petitioners, as alleged or at al).

We have gone through the writ petitions, the Affidavits in
Opposition and  heard the  submissions advaneed by the learned

Counsels lor the petitioners and the respondents.
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We do not disagree with the proposition that the Government is
at liberty to change the eligibility criteria. Infaet, that is desirable, We
are only concerned with the timing ol such change. We are not
convineed that the respondents are at liberty to change the eligibility
criteria. any time. The respondents invited applications and  the
petitioners applied, relying on the eligibility criteria set out in the
application. They passed the test, both written and oral. In this
circumstanee, we do not think 1t was proper for the respondents 1o
change the eligibility eriteria at this point. A change in the cligibility
criteria at this stage disqualifies the petitioners, who swere otherwise
qualified in accordance with the respondents standard, and being
qualificd, passed the examinations. We take the view that the
ruspm'ul'.'m.s acted arbitrarily in changing the eligibility eriteria at this

stage.

The learned Counsel for the respondents. submits that the

decision o change eligibility eriteria is a policy decision and we
' .

cannot interfere. We difTer, This Division in cxcercise of the powers

under Article 102 of the. Constitution can interfere with policy

decisions in appropriate circumstances, We cannot allow o policy

decision to be based on wrong legal premises or violate the
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fundamental rights guaranteed under the Constitution. Tlowever, in

interfering with policy decisions, we should be cautious.

In the instant writ pelitions, we are not questioning, the

*propricty of the policy decision. We are expressing our reservation on

the manner of implementation of the policy. There may be situations
where the poliey  decision is aceeptable but  the  manner of
i
implementation is unacceptable. The Government may decide to sct
up hospital in a specilie place. This is a podicy decision. We should be
siow 1o interfere, Plowever, il it transpires that in setting up the
hospital, the exceutives have acquired land  without pavment o
compensation, this Division must interfere, That is because the
manner of implementation is illegal and unacceptable. The ISSUCS
raised 0 the  instant H\wii petitions are same. The manner ol

implenmientation, it seems to us is manilestly arbitrary.

We are also unable to accept the proposition that since the
petitioners were not guaranteed @ position the amendment did not
afTect the petitioners, as alleged or atall. The petitioners had a chanee
and that was detrimentally affected by the amendiment. This, in our

view, sulTices,

A
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/ In view of the above, we e inclined 10 make the Rulcs el
3 0 . \
hsolite, Aceordingly, we  direet the respondents to allow he
: - M2
petitioners 10 apply for he respective  posts nless  otherwise @ Cmﬁ:
«giﬂ,‘g

disquatitied and deal with their applications in accordance with law.

There shall, however. be no arder s 1o Costs. 9\&

2 v
‘ R (&
L Communicate e Judgment and order at onee. qvo?
Naima Haider
Abu Taher Md. Saifur Rahman, J:
1 agrec.
AT
, S. Rahman g €
| o
Type by: Bz 31.10.17.
Read by: C@
= L= r}/*
Exam. by: % \\&\
Qjo Readied by: ereTiRrS m
S ‘f’;‘- f"’-’ 2
e T O, mw;;aiﬁ
o is Rt o FTAZ DA g )
C:I;"ﬂ‘éﬁ;ﬁ’i i : X L:\b DA (] et A ]
'}/] r \ (i \2’
J‘i

AR NP -\I\-,l G
.“'I?nm'\ ; '\-’ r."- ; 'vg'

e I SR e
s A, ; -




