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> Mr. Ved Prakash Mihsra

1.Effectiveness of regulatory framework in enforcing remedies and for recovery of monetary penalty
imposed?

2.Factors taken into consideration for determination of the dominance of an enterprise/undertaking. Is group
or joint or collective dominance also envisaged under the domestic framework?

3. Factors taken into consideration for determination of the relevant market.

»

Response 1:

In order to restore competition in the market, two types of remedial measures are applied against the offences
under section 15 and 16 of Competition Act, 2012:



A. Behavioral Remedy and B. Structural Remedy.

A. Behavioral Remedy:

> Before initiating investigation: Giving directions to the enterprises to prevent immediately any
anticompetitive agreement/collusion or abuse of dominant position (Section 17).

» During investigation process: Issuing interim order to enterprises to restrain from any anticompetitive
activities (Section 19).

» At the time of final order: Directing enterprises to discontinue anticompetitive activities and not to re-
enter into such activities in future. (Section 20)

B. Structural Remedy:

A. Section 20 of the Competition Act, 2012, empowers the commission to-

e penalize any person/enterprise up to 10% of the average turnover for the last 03 (three) preceding
financial years;

e in case of cartel, the penalty may be up to 03 times of its profit for each year of the continuance of
such agreement or 10% of the average of the turnover, whichever is higher;

e if any person/enterprise fails to pay penalty within stipulated time, the Commission may impose fine
not more than Tk. 01 lac for each day of delay;

e Commission may pass any such order as it may deem fit for preservation of competition including
division of an enterprise enjoying dominant position.

Penalty Recovery Provision: Recovery of penalty imposed is done under Public Demand Recovery Act,
1913 (Section 28).
Response 2:

Following factors are usually considered for determination of the dominance of an enterprise/undertaking:

<\

Market share

Customer size

Transaction value

Buyers’ counter veiling power

Entry and exit barriers

Influence of competitors

Economy of scale (cost advantage of enterprise)

Size of enterprise

Market structure

Vertical and Horizontal Integration

Switching cost

Customer base

First mover advantage (e.g. mobile phone, digital market)
Logistic and supply/value chain advantages (Conglomerate), etc.
Response 3:

Relevant market is a market of goods and services which are exchangeable by the consumer on the basis of
characteristics, price and intended use of goods or services.
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Relevant Market consists of Relevant Product Market and Relevant Geographic Market.

» Bangladesh Competition Commission considers the following factors for determination of Relevant
Product Market:

v Demand-side substitution
Supply-side substitution

Potential Competition

Product Characteristics

Switching Cost

Price elasticity and intended use, etc.
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» BCC considers the following factors for determination of Relevant Geographic Market:-

v" Product and its substitute having local, regional, national and international dimensions;
Regulatory trade barriers;

Local specification requirements;

National procurement policies;

Adequate distribution facilities;

Transport costs;

Consumer preferences;

Need for secure/regular supplies or rapid after-sales services, etc.
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Mr. Johannes Benjamin R. Bernabe

1. On the Scope and Coverage of the BCA (p. 14)

-The BCA in Section 2(m) defines an enterprise to include “a department of Government x x x which is x x x
engaged in x x x the provision of services of any kind x x x.” Does this mean that Government policies or
regulations that have the object or effect of substantially lessening competition can be stricken down and
prohibited by the BCC? If yes, what is the mechanism or procedure for doing so?

-1f a Government department is engaged in any form of economic activity and commits any of the prohibited
acts, does the said agency or its officers become liable under the BCA?

-Given that the scope of the BCA appears to apply to State-owned enterprises (government-owned or
controlled corporations). Is BCC looking to promote or apply ‘competitive neutrality’ as part of its policies
towards SOEs? What are its plans on this issue?

2. On Anti-competitive Agreements (pp. 15-16)

-Does the BCC considers ‘concerted practice’ as a form of implied agreement or collusion that is covered by
the definition of “agreements” in Section 15 of the BCA? Is the BCC prepared to engage in economic analysis
to prove the existence of such concerted practice?

-The BCA seems to prohibit outright monopolies and oligopolies arising from agreements under Section 15.
Does this mean in practice that “bigness” is seen as necessarily bad? How would you relate this to the other
school of thought that “bigness” is only disciplined when it results or is likely to result in abuse?

-Is leniency available for any party to an anti-competitive agreement? Will leniency be applicable to both
horizontal and vertical agreements? If a distinction is to be made, what would be the justification(s)?

3. On Abuse of Dominant Position (pp. 17-18)

-Section 16(1) of the BCA enumerates conduct of dominant players that are deemed to constitute abuse. Does
this mean that such acts are considered to be abusive “by object”, and therefore need not be shown to have an
adverse effect on competition? Does this mean that there is no need for economic analysis in investigating an
abuse of dominant positions?



-Would the BCC be open to considering having a rebuttable presumption of dominance in addition to adopting
criteria for determining dominance?

-Will the concept of “collective dominance” also be considered in abuse of dominant position cases of the
BCC?

»

Response 1:

Yes, if government policies or regulations have the object or effect of substantially lessening competition,
those can be stricken down and prohibited Under section 8(1)(e). BCC can intervene by giving suggestions or
advice to the concerned government authorities to take initiatives to make it competitive.

Yes, if government departments are engaged in any form of economic activity and commit any of the
prohibited acts, they are equally liable like private enterprises.

Yes, BCC is looking to promote or apply “Competitive Neutrality” as part of its policies towards SOEs. e.g.
BCC requested Ministry of Finance and Bangladesh Bank (Central Bank) to ensure Competitive Neutrality in
disbursing Govt. stimulus packages during Covid-19 Pandemic.

Response 2:

Yes, BCC considers “Concerted Practice” as a form of implied agreement or collusion that is covered by the
definition of “agreements” under section 15 of the Competition Act, 2012.

BCC conducts economic analysis to detect collusion or lessening of competition (if any) by examining adverse
effects on competition considering consumer harm, economic harm, social harm etc.

Bigness is not per-se illegal or bad. But BCC applies the rule of reason. Under section 15 and 16 of the
Competition Act, 2012 bigness is only disciplined when it results or is likely to result in abuse of dominant
position.

At present, there is no provision of leniency in the Competition Act, 2012. BCC thinks that the provision of
leniency should be incorporated in this Act.

Response3:

No, the acts mentioned under section 16(1) are not considered to be abusing “by object” but “by effect”.
Investigation on abuse of dominant position requires economic analysis.

Yes, BCC is open to considering having a rebuttable presumption of dominance in addition to adopting criteria
for determining dominance.

Yes, collective dominance is considered in abuse of dominant position cases.

1. Theme: Autonomy, independence and accountability

« Does the Bangladesh competition legislation provide for the competition authority's independence or
autonomy in decision-making?



o If so, please describe how the legislation does so.

o Does the Bangladesh competition legislation provide for the competition authority to account to the
public and to the law makers?

o If so, please state what the Bangladesh competition authority is accountable for. For instance:
operations, decisions made, finances, and so forth.

2. Theme: Leadership

o How is the leadership of the Bangladesh competition authority appointed?

o Isthere a limited term of office applicable to the leadership of the Bangladesh competition authority?

o If yes, please describe this limitation and any means by which such limitation can be altered or
renewed.

3. Theme: Substantive provisions

o Does the Bangladesh competition authority employ a system of mandatory notifications for mergers?
Please describe the application and operation of this system.

o Areany sectors of the economy exempt from the application of competition law? If yes, please describe
them and explain the reason why they are exempted.

Response 1:

Yes, Competition Act, 2012 provides independence to Bangladesh Competition Commission (BCC). BCC is
a Statutory Body under section 5(2) of the Competition Act, 2012. Commission independently exercises its
duties, powers, functions and responsibilities being mentioned in section 8 of the Competition Act. Moreover,
section 8(3) empowers the Commission to act as a Civil Court. According to section 8(6), all proceedings
before the Commission are judicial in nature.

Furthermore, section 32 of the Competition Act provides ‘Independence of the Commission in respect of
expense of money’.

Response 2:

“Chairperson” is the Executive Head of the Commission. Chairperson and Members of the Commission are
appointed by the Government under section 7 of the Competition Act, 2012 and “Bangladesh Competition
Commission (Chairperson and Members) Appointment Rules, 2015”.

There is a Selection Committee headed by the Hon’ble Minister of Commerce for the appointment of the
Chairperson and Members of the Commission. The committee selects competent candidates through open
competition and sends the proposal to the Hon’ble Prime Minister for approval.

Yes, there is a limited term of office for the Chairperson. Usually it is 3 (three) years. Under section 7(6) of
the Act, the Chairperson and the Members hold their respective offices for a term of 3 (three) years and are
eligible for re-appointment of another term (Up to 65 Years of age).

Under section 7(7), such limitation can be altered. The Chairperson or any Member of the Commission may,
at any time before the completion of the tenure, resign his office by at least 3 (three) months prior notice, in
writing to the government.



Response 3:

Section 21 and section 8(1)(d) of Competition Act, 2012 deal with Combination (Merger & Acquisition). As
per the provision of section 21, draft regulation on Combination (Merger & Acquisition) is under active
consideration of BCC. The provision of mandatory pre-merger notification has been proposed in the draft
regulation.

Yes, according to section 4 of the Act, ‘“The goods or services which are controlled by the government for the
interest of the national security and not open for private sector are exempted from this Act.

Peer Reviewer Interactive Session Interactive Session

Peer Reviewer

To Peer Reviewer: INDIA

> Respected Adviser, would you please give us some ideas what basic challenges CCI faced initially and
how it had overcome those challenges?
» What special initiatives of CCI resulted in the successes so far?

To Peer Reviewer: The Philippines

> Philippines Competition Act 2014 empowers PCC to conduct inquiry and investigation against any
violation of this Act. Office of Competition (OFC) shall also conduct preliminary investigation. Is
there any jurisdictional overlapping or separation in case of investigation?

» How frequently sec. 41 —“Basic Necessities and Prime Commodities” is being applied by PCC? would
you please give an idea how and to what extent market & consumer benefits are being derived through
the application of section 41.

» The Philippines has more than 60 Sector Regulators. What are the coordination mechanisms between
PCC/OFC and Sector Regulators regarding competition issues?

To Peer Reviewer: South Africa

» To what extent these legal supports facilitated SMEs development and contributed to National
economy of South Africa?

» Does Competition Commission of South Africa has joint programs with SMEs? What are these
programs?

, Peer Reviewers

Interactive Session Open Discussions Open Discussions

Voluntary Peer Review of Competition Law and Policy: Bangladesh

. Voluntary Peer Review of Competition Law and
Policy: Bangladesh (final remarks)
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