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These appeals and the leave petitions are disposed of by this judgment although they
arise from different judgments of the High Court Division and the parties are also
distinct. They raise common questions of law and therefore, they are grouped together
for analogous disposal in order to avoid conflicting decisions. All of them involve the
consideration of the following points:

(i) whether a disciplinary action taken against an officer of the Judicial Service
of the Republic can seek judicial review against such action.

(ii) whether the General Administration Committee (G.A. Committee) can ignore
a recommendation of the Executive Government to exonerate an officer of the
lower judiciary and direct the concerned Ministry to take penal action.

(iii) whether an employee in the service of the Republic can claim higher status
and grade without challenging his service Rules in comparison with his
counterpart serving at different departments under the similar nomenclature i.e.
post.
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(iv) whether the Administrative Tribunal established under article 117(2) of the
constitution can strike down an administrative order for infringement of
fundamental rights guaranteed by the constitution.

(v) whether judicial review in the High Court Division is available in respect of
the terms and conditions of service of an employee in the service of the
Republic.

(vi) whether the Administrative Tribunal is competent to examine the
constitutional validity of a statutory provision.

(vii) whether the Administrative Tribunal can pass interim order so as not to
frustrating the proceedings pending before it.

For our convenience we would like to narrate short facts in Civil Appeal No. 159 of
2010. The respondent Sontosh Kumar Shaha was a Senior Assistant Judge, Chuadanga
and while he was serving as such two departmental proceedings under the provisions of
the Government Servants (Discipline and Appeals) Rules, 1985 were initiated against
him on the allegation of corruption. He was placed under suspension and departmental
inquiries were held. The inquiry officers found no evidence of corruption against him in
respect of one proceeding but in respect of the other, the report was somehow
misplaced from the records maintained with the Ministry and the Supreme Court, the
concerned Ministry reported that the allegations could not be established against him.
Pursuant thereto, Law and Justice Division of the Ministry of Law, Justice and
Parliamentary Affairs by letter under memo dated 17th January, 2002, recommended to
the Supreme Court for its approval to exonerate him from the charges and also to
withdraw his suspension order. The Supreme Court did not approve the proposal and
accordingly, the Ministry thereafter sent letters to drop the proceedings. This time the
Supreme Court on perusal of the inquiry report directed the Ministry to issue second
show cause notice upon him on 20th November, 2003. The respondent challenged the
said order in Writ Petition No. 7316 of 2003. The writ petition was summarily rejected
on the ground that the recommendation of the Ministry was disapproved by the Full
Court. Subsequently, it was detected that the proposal for suspension was neither
placed before the G.A. Committee nor the Full Court in accordance with rule 3(d) of the
High Court Division Rules. The respondent thereupon moved the High Court Division in
another writ petition. The High Court Division upon hearing the parties made the rule
absolute observing that the proposal for suspension and the initiation of the disciplinary
proceedings were not placed before the G.A. Committee and also the Full Court and
therefore, the direction given by the Supreme Court was without jurisdiction.

The Rules of 1985, was a piece of legislation which was promulgated by the President
with the consultation of the Public Service Commission with the object to regulate the
conditions of service, pay, allowances, pensions, discipline and conduct of Public
Servants and statutory corporations. This Court in Masder Hossain (52 DLR (AD) 82)
declared that judicial service is not a service of the Republic within the meaning of
article 152(1) of the constitution, and it is functionally and structurally distinct and
separate service from the administrative service of the government and that the judicial
service should not be placed at par on any account and should not be mixed up with the
administrative services. This Court further declared that Bangladesh Judicial Service
Recruitment Rules, 1981 are applicable to the officers of judicial service and directed
the government to frame Rules separately for the purpose of posting, promotion, grant
of leave, discipline, pay, allowances, pension and other terms and conditions of service
in accordance with articles 116 and 116A for the judicial service and Magistrates
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exercising judicial works.

Neither the President nor the Parliament framed law or Rules in respect of the conditions
of service, pensions, benefits, discipline and conduct for the judicial service and
Magistrates exercising judicial works. Therefore, as per direction and guidelines in
Masder Hossain, the Rules of 1985 are made applicable to the judicial officers until such
law or Rules are framed by the government. It was also declared that the judicial review
against any disciplinary action taken against the members of judicial service is available
in the Administrative Tribunal.

Learned Attorney General argues that in presence of alternative remedy in the
Administrative Tribunal, the judicial review against the decision of the disciplinary
action for taking penal action against Sontosh Kumar Shaha is not maintainable and the
High Court Division is not justified in interfering with the direction. Mr. Mahmudul
Islam, Learned Counsel argues that since the proposal for suspension of the respondent
No. 1 and the initiation of the proceedings had not been placed before the G.A.
Committee and the Full Court, the decision taken for taking disciplinary action against
him was violative to article 116 of the constitution, and therefore, judicial review of the
said decision in the High Court Division is maintainable. Mr. Mahmudul Islam has
submitted that the views taken by this court in Mujibur Rahman V. Bangladesh, 44
DLR(AD)111, is required to be reconsidered, inasmuch as, the said views are
inconsistent with Part III of the constitution. On this point, the Attorney General also
agrees with opinion of the learned Counsel Mr. Mahmudul Islam and adds that there are
inconsistent opinions of this Court and the High Court Division on the question of
maintainability of a writ petition against any disciplinary action taken against a public
servant and therefore, there is need for revisiting Masder Hossain's case afresh. Since a
constitutional point has been raised at the Bar, the Chief Justice reconstituted a larger
Bench to decide the questions of law.

In Part III of the constitution there are hosts of fundamental rights-some of them are
conditional and some of them are unconditional. Fundamental rights are conferred
primarily for the benefit of individuals and can, therefore, be waived, and can form the
subject of a lawful compromise. The fundamental rights are succinctly narrated below.
Those laws which are inconsistent with the fundamental rights to be void. If any law is
inconsistent with any provisions of Part III of the constitution the same shall to the
extent of such inconsistency be void; all citizens are equal before law and they are
entitled to equal protection of law; the State shall not discriminate against any citizen
on the ground of religion, race, caste, sex etc.; there shall be equality of opportunity for
all citizens in respect of appointment or in the service of the Republic; there shall be
protection of law to all the citizens and no action detrimental to his life, liberty, body or
reputation or property shall be taken except in accordance with law; no citizen shall be
deprived of life and personal liberty except in accordance with law; no citizen shall be
arrested without being informed the grounds of his detention etc.; there shall not be
any forced labour in contravention of the provisions of law; no person shall be
convicted of any offence except for violations of law; every citizen shall have the right
to move freely within the country subject to such restrictions imposed by law; every
person shall have the right to assemble and participate in public meetings and
processions peacefully; a citizen has the right to form associations or unions, subject to
such restrictions imposed by law in the interest of security of the State; every citizen
has freedom of speech and expression; every citizen has right to hold profession, his
trade or occupation, business subject to public order and morality; every citizen has the
right to profess, practice or propagate any religion; every citizen shall have the right to
acquire, hold and transfer any property subject to law; and finally, the right to move the
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High Court Division in accordance with clause (1) of article 102 for the enforcement of
rights conferred by Part III of the Constitution is guaranteed.

Mr. Mahmudul Islam submits that there is no doubt that the right of a citizen to seek
redress to the High Court Division for enforcement of fundamental rights is guaranteed;
and therefore, the views taken by this Court in Mujibur Rahman V. Bangladesh, 44
DLR(AD) 111 are required to be reviewed since some of the findings are inconsistent
with article 44 of the Constitution. In support of his contention he has relied on some
decisions of this Court and of Indian jurisdiction. He has also referred some provisions
of the High Court Division Rules and submits that since the decision taken against
Sontosh Kumar Shaha was in violation of High Court Division Rules, the High Court
Division was justified in making the rule absolute.

In Mujibur Rahman, the latter was compulsorily retired from his service as Collector of
Customs. The Administrative Tribunal set aside the order of retirement. On appeal from
the said judgment, the Administrative Appellate Tribunal interfered with the Tribunal's
judgment on the ground that as the order of compulsory retirement was passed by the
Chief Martial Law Administrator, the judicial review of the said order was barred. A writ
petition was filed by Mujibur Rahman but the High Court Division summarily rejected
the petition on the ground that the petition was not maintainable under clause (5) of
article 102. This Court considered article 117 of the constitution and some decisions
from home and aboard and held that the Tribunals created under article 117 are not
meant to be like the High Court Division or subordinate courts over which the High
Court Division can exercise judicial review and superintendence. The Tribunal has been
set up in exercise of its legislative power by the Parliament. The Tribunal was construed
as a forum substitute, alternate or co-equal to the High Court Division. The judicial
review by the High Court Division in respect of terms and conditions of service of the
Republic has been deliberately excluded by clause (2) of Article 117.

We have meticulously perused the judgment in Mujibur Rahman and noticed some
inconsistency in the conclusion arrived at therein. What disturbed us is that keeping the
findings in paragraph 36, the majority opinion that "The tribunals are not meant to be
like High Court Division or the subordinate court over which the High Court Division of
the Supreme Court exercising both judicial review and superintendence. The tribunals
are not in addition to the courts described in Chapters I and III." and the observations
that "Within its jurisdiction the Tribunal can strike down an order for violation of
principle of natural justice as well as for infringement of fundamental rights, guaranteed
by the Constitution, or of any other law, in respect of matters relating to or arising out
of sub-clause (a), but such tribunals cannot, like the Indian Administrative Tribunals in
exercise of a more comprehensive jurisdiction under Article 323A strike down any law
or rule on the ground of its constitutionality,’ We find no elaborate discussion in
drawing such inference. Again it has been observed, 'in the service of the Republic who
intends to invoke fundamental right for challenging the vires of a law will seek his
remedy under Article 102(1), but in other cases he will be required to seek remedy
under Article 117(2)." The above findings and conclusions are required to be
reconsidered with a view to avoiding confusion in the minds of the litigants.

The observations particularly in the first portion is correct-there is no doubt about it,
but the conclusion reached at by it is not sound one over which I will discuss later on.
In arriving at the conclusion this Court has assigned no reasons and secondly, a
citizen's right to move the High Court Division under article 102(1) for enforcement of
the rights conferred by Part III is guaranteed. Clause (2) of article 44 provides that the
Parliament may empower any other court to exercise 'all or any of those powers, that is,
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for enforcement of the rights conferred by Part III, but this power cannot be so
conferred affecting the powers of the High Court Division. The power of judicial review
given to the High Court Division is a constitutional power, which can be exercised by it
on the basis of an application moved by a citizen and this power has been specifically
preserved for a citizen to invoke such right/privilege in the High Court Division under
article 102(1). Judicial review vested in the High Court Division under article 102(1) is
one of the basic structures of the constitution and it cannot be taken away by the
Parliament. The Parliament in exercise of its legislative power cannot curtail the
constitutional jurisdiction conferred on the High Court Division. The Parliament can
confer upon the Administrative Tribunal in exercise of its legislative power the power of
judicial review of administrative actions and nothing more. This has been settled in
Kesavananda Bharati case (AIR 1997 S.C. 1461) and this court has accepted the said
view.

In Mujibur Rahman case, this Court noticed article 44(1) in paragraph 47, but it has
totally ignored the tenor of article 44(1). By creation of Tribunals the Parliament cannot
curtail the powers of the High Court Division given under article 102(1) to issue writs,
directions and orders. The High Court Division's power is extensive. It is a court of
record and it has the power of contempt. It has the control and superintendence over
the courts and tribunals subordinate to it. The High Court Division's power is
constitutional while the power of the Tribunal is legislative and the Tribunal has been
created by a subordinate legislation.

The constitution guaranteed the High Court Division not to become mere appendages to
the administration. The basic human freedoms, including freedom of religion and the
rights of all minorities-religious, cultural, linguistic will not cease to exist because these
are guaranteed rights and will be enforceable on the application of a citizen in the High
Court Division. These powers cannot be exercised by a Tribunal created under article
117(2). After the creation of Administrative Tribunal, the jurisdictions of the High Court
Division in service matters and its propriety which it had exercised have to be exercised
by the Tribunal established under article 117(2). If this provision is taken into
consideration with article 44(2), there will be no confusion in coming to the conclusion
that an effective alternative institutional mechanism for judicial review in respect of
service matters has been created by the Parliament. In Minerva Mills Ltd. V. Union of
India, AIR 1980 S.C. 1789, the Supreme Court of India observed that the power of
judicial review is an integral part of the constitutional system and without it, there will
be no government of laws and the rule of law would become a teasing illusion and a
promise of unreality. If there is one feature of the constitution which, more than any
other, is basic and fundamental to the maintenance of democracy and the rule of law, it
is the power of judicial review and it is unquestionable, which is, part of the basic
structure of the constitution. It was concluded:

"Of course, when I say this I should not be taken to suggest that, however,
effective alternative institutional mechanisms or arrangements for judicial
review cannot be made by Parliament. But what I wish to emphasize is that
judicial review is a vital principle of our Constitution and it cannot be abrogated
without affecting the basic structure of the Constitution. If by a constitutional
amendment, the power of judicial review is taken away and it is provided that
the validity of any law made by the Legislature shall not be liable to be called in
question on any ground, even if it is outside the legislative competence of the
Legislature or is violative of any fundamental rights, it would be nothing short
of subversion of the Constitution, for it would make a mockery of the
distribution of legislative powers between the Union and the States and render
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the fundamental rights meaningless and futile. So also if a constitutional
amendment is made which has the effect of taking away the power of judicial
review........... "

Under our constitutional dispensation particularly articles 44(2) and 117(2), it is
possible to set up an alternative mechanism in place of the High Court Division for
providing judicial review in respect of the terms and conditions of service of the
Republic and other public organisations. Over a span of time after the creation of
Administrative Tribunal, there is no doubt that a service jurisprudence has been
developed in this country to the satisfaction of the litigants. Initially there was
confusion in the minds of some as to whether the Tribunal will be able to address and
adjudicate upon the problems properly since the Tribunal is manned by the District
Judge who has no expertise in those field. We find no serious infirmity on the question
of judicial review of administrative actions by the Tribunal. The public servants and
other litigants have accepted the system.

In S.P. Sampath Kumar V. Union of India, AIR 1987 S.C. 386, Bhagwati, C.J. while
concurring with the majority opinion observed:

"Thus it is possible to set up an alternative institution in place of the High Court
for providing judicial review. The debates and deliberations spread over almost
two decades for exploring ways and means for relieving the High Courts of the
load of backlog of cases and for assuring quick settlement of service disputes in
the interest of the public servants as also the country cannot be lost sight of
while considering this aspect. It has not been disputed before us-and perhaps
could not have been-that the Tribunal under the scheme of the Act would take
over a part of the existing backlog and a share of the normal load of the High
Courts. The Tribunal has been contemplated as a substitute and not as
supplemental to the High Court in the scheme of administration of justice. To
provide the Tribunal as an additional forum from where parties could go to the
High Court would certainly have been a retrograde step considering the
situation and circumstances to meet which the innovation has been brought
about. Thus barring of the jurisdiction of the High Court can indeed not be a
valid ground of attack."

This Court in Mujibur Rahman held that "There is no command nor any necessary
intendment in the constitution that the Tribunals or the Appellate Tribunal is to be
construed as a forum substitute, alternate or co-equal to the High Court Division'. The
views expressed above are not sound. It ought to have explained the powers of the
Tribunal with a view to removing any confusion. The opinion that it is not a forum
substitute is true but it is not correct to assume that it is not a forum 'alternate’
inasmuch as, the court made the above observation ignoring the language used in
article 44(2). In this connection it is necessary to expound the constitutional back up of
the creation of the Tribunal. Articles 44(2) provides:

"(2) without prejudice to the powers of the High Court Division under Article
102, Parliament may by law empower any other court, within the local limits of

its jurisdiction, to exercise all or any of those powers."
(emphasis supplied)

There cannot be any doubt in holding the view that the jurisdiction and powers
conferred upon an Administrative Tribunal is an 'alternative' forum with the object to
relieve the High Court Division from the huge backlog and the Parliament has been
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given the power to establish such Tribunal subject to certain limitations without
affecting the fundamental rights of a citizen. We have discussed above, all the
fundamental rights enshrined in Part III are not inalienable-some of them are
conditional and this clause (2) contains in Part III. It is a forum created by the
Parliament providing for judicial review with an object to relieve the High Court Division
of the burden of huge backlog of cases and ensuring quick disposal of service related
matters in an alternative dispute resolution mechanism. The constitution has
empowered the Parliament to give such power of judicial review upon a Tribunal under
article 117 in respect of-

(a) the terms and conditions of persons in the service of the Republic, including
the matters provided for in Part IX and the award of penalties or punishments;

Keeping the High Court Division's limited power of judicial review under Article 102(1)
only in respect of violation of fundamental rights and legislative actions, we have
reason to believe that unless the High Court Division is not determined to allow the
Tribunal to perform the power of judicial review in its respective field and if it does not
usurp its powers, one day it will be seen that a service jurisprudence in the Tribunal
level has been developed. By this time, we may legitimately say that the Tribunals have
been functioning to the satisfaction of the litigants, in general. This will augment the
High Court Division's control and supervision over other courts subordinate to it and the
peoples confidence over the judiciary will be strengthened.

If the Judges of the High Court Division are over burdened with cases, how can they
supervise and control its subordinate courts and Tribunals? Apart from the above, the
High Court Division has the power to transfer a case pending in a subordinate court to it
which involves a substantial question of law as to the interpretation of constitution or
on a point of general public importance, the determination of which is necessary for the
disposal of the case under Article 110. Therefore, while the power of judicial review of
legislative action is vested in the High Court Division along with violation of
fundamental rights, it should ensure that frivolous claims are filtered out through the
process of adjudication of the Tribunal. It is hoped that the High Court Division shall be
guard in exercising its power of judicial review and avoid to interfere with those matters
which are cognizable under Article 117(1) of the constitution. This is necessary for the
interest of justice and in that case, it can properly supervise and administer justice.

The High Court Division has over the years accumulated case load almost four hundred
thousand. As the population is increasing, the backlog problem is becoming acute. The
bar of jurisdiction to entertain a writ petition on any of the above matters is a measure
for effective, expeditious and satisfactory disposal relating to service disputes of public
servants and the power of judicial review in respect of those matters by the High Court
Division has been debarred by clause (5) of article 102 read with clause (2) of article
117. There is thus a forum where matters of importance and grave injustice over service
matters can be brought for determination. One may pose a question as to what nature
of jurisdiction a Tribunal has barring the judicial review of the High Court Division. This
Tribunal has all the powers and jurisdiction relating to the terms and conditions of
persons in the service of the Republic that were being exercised by the High Court
Division. This is a new alternative dispute resolution mechanism. There are courts under
the prevailing laws in the country by which both the High Court Division and the District
Courts exercise such powers. The Parliament in exercise of its legislative power has also
given concurrent jurisdictions to the High Court Division and the Sessions Judges say,

27-04-2025 (Page 7 of 46) WWw.manupatra.com Attorney General Office Library



I7] manupatra’

section 498 of the Code of Criminal Procedure. This power has been given upon a court
subordinate to the High Court Division with a view to enabling the litigants to avail of
prompt and less expensive criminal justice from the lower tier of the judiciary. The
difference between these two enactments is that under the Code of Criminal Procedure
the power of judicial review has been given to the High Court Division from the
judgment of the sessions Judges, but in respect of service matters, the appellate power
of judicial review has been given upon the Administrative Appellate Tribunal and then to
this Court. The object is to afford the service holders to get prompt and less expensive
relief in a lower tier of the judiciary. And the final power of judicial review has been
given upon this Court on limited matters only on the question of law.

Article 44(1) says that the right to move the High Court Division under clause (1) of
article 102 itself is a fundamental right, that is to say, this right is guaranteed. Under
the Indian provision, though there is an enabling provision in clause (3) of article 32 of
the constitution empowering the Parliament to any other court to exercise all or any of
the powers exercisable by the Supreme Court, no such legislation was made in India till
1985, when Part XIV containing articles 323A and 323B have been inserted. This article
323A is almost in pari materia to article 117(1) of our constitution. By Article 323A the
Parliament has been given power to constitute Central Administrative Tribunal and by
article 323B, the State Legislature has been given the power to constitute Administrate
Tribunals in the State level.

The object of establishing such Tribunals in India by constitutional amendment was to
take out the adjudication of disputes relating to the recruitment and conditions of public
services of the Union and of the States from the hands of the civil courts and the High
Courts and to place it before the Administrative Tribunals for the Union or the States.
This departure was made with the object that the traditional civil courts gripped with
rules of pleadings and strict rules of evidence and traditional four tier appeals, and
endless revision and reviews under the Code of Civil Procedure, were not treated to be
needed expeditious dispensation of litigation relating to the service matters. Reference
in this connection is the case of Vatchirikuru Village Panchayat V. Deekshi Thulu Nori
Venkatarama, 1991(2)SCR 531.

Under the Indian Central Administrative Tribunals Act, 1985, the Tribunal would
adjudicate upon disputes and complaints with respect to the recruitment and conditions
of service of persons appointed to public service and posts in connection with the
affairs of the Union and Corporations and other authorities under control of the Union
Government excepting (a) members of the defence services, (b) officers and servants of
the Supreme Court or of any High Court, (c) members of the Secretarial staff of
Parliament or of any legislature of any States or Union territorial etc.

In India there was no separate provision like articles 44 and 101 of our constitution, but
similar provisions have been incorporated in clauses (1) and (3) of article 32 but no
such provision is included in article 226 with the result that in case of violation of
fundamental rights, its citizens can move the Supreme Court only under article 32.
Whatever other remedy may be open to a person aggrieved, he has no right to complain
under article 32, if there is no infringement of fundamental rights. Article 32 is included
in Part III in the Chapter of 'fundamental rights' but Article 102 of our constitution is
included in Part VI under the heading 'The Judiciary'.

The Constitutional Bench in L. Chandra Kumar ( AIR 1997 SC 1125) held that if the
power under Article 32 of the constitution, which has been described as the "heart" and
"soul" of the constitution, can be additionally conferred upon "any other Court" there is
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no reason why the same situation cannot subsist in respect of jurisdiction conferred
upon the High Courts under Article 226 of the constitution. So long as the jurisdiction of
the High Courts under Articles 226/227 and that of Supreme Court's power under Article
32 is retained, it is observed, there is no reason why the power to test the validity of
legislations against the provisions of the constitution cannot be conferred upon
Administrative Tribunals created under the Act or upon Tribunals created under Article
323B of the Constitution. It is observed that, apart from the authorization that flows
from Articles 323A and 323B, both Parliament and the State Legislatures possess
legislative competence to effect changes in the original jurisdiction of the Supreme
Court and the High Courts. This power, it is further observed, is available to Parliament
under Entries 77, 78, 79 and 95 of List I and to the State Legislatures under Entry 65 of
List II; Entry 46 of List III can also be availed of both by Parliament and the State
Legislatures for this purpose.

The Supreme Court of India summarized its opinion in L. Chandra Kumar that the
Tribunals function in this respect is only supplementary and all such decisions of the
Tribunals will be subject to scrutiny before a Division Bench of the respective High
Courts. The Tribunals will consequently also be left with the power to test the vires of
subordinate legislations and rules.

As regards the powers of Central Administrative Tribunal of India section 14 provides:

"14. Jurisdiction, powers and authority of the Central Administrative Tribunal-
(1) Save as otherwise expressly provided in this Act, the Central Administrative
Tribunal shall exercise, on and from the appointed day, all jurisdiction, powers
and authority exercisable immediately before that day by all courts (except the
Supreme Court [xx]) in relation to-

(a) recruitment, and matters concerning recruitment, to any All India
Service or to any civil service of the Union or a civil post under the
Union or to a post connected with defence or in the defence services,
being, in either case, a post filed by a civilian;

(b) all service matters concerning-
(i) a member of any All-India Service; or

(ii) a person [not being a member of an All-India Service or a
person referred to in clause (c)] appointed to any civil service
of the union or any civil post under the union; or

(iii) a civilian [not being a member of an All-India Service or a
persons referred to in clause (c) ] appointed to any defence