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IN THE MAT TER OF:
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Constitution of the People’s Republic of

Bangladesh
And
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Taufiqel Karint Suhvrid and others
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Vs-
Government of Bangladesh a1 d others.
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And
Mr. ABM Hamidul Mishbah, Advocate with

M. Bishow Jith Deb, Advocate
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Vir. Taufiq Anwar Chowdhury, Advocate
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Vir. Aneek R. Haque- Additional AtOmeY General with
\ir. Tanim Khan, D.A.G with

Mr. Mohammad Mohsin Kabir, D.A.G with

M. Md. Muzahedul Islam (Shahin), A.A.G with

Mr. Siddiqur Rahman, AAG
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Present:

Mrs. Justice Farah Mahbub.

And
M. Justice Debasish Roy Chowdhury ~—
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gned order dated

called upon to show cause-as t0 why the impu

04.12.2024 issued under reference No. 26.00. 0000.157.33.028.98.795

17 ke T

{Annexure [) by -the respondent Ng.2 under Section '7 i a8

Drganization AcL 2022, appointing the respondent Neo. 4 a5 lhe

intormatics

Administrator of Bangladesh Association of Software and in!

Services (BASIS) and thereby rendering the elected Execuiive Councii 07

Eorit )

BASIS for the term of 2024-2026 defunct, in violation of the mandatory
provisions of the T rade Organization Act. 2022, shouid not be dzclared 10
have been passed without lawful authority and hence, of no legal effect.

At the time of issuance of the ‘Rule, a direction was given upon the

respective contending parties to maintain status-quo in respect of the issue

in question, for a prescribed period.
: Facts, in bricf, are that the petitioners are acclaimed information

technology business enfrepreneurs of Bangladesh who are engaged in the

dev.elp_pment of software and IT services in Bangladesh. They'are all

genera} members of Bangladesh Association of Software and Information

Services (in short, BASIS). Said Association is the single nationai trade
body for the Software and IT Enabled Service industry of Bangladesh

which has been working with the vision for a thriving software and 1T

service industry in Bangl

BASIS member companies t0 contribute and to accelerate 2 scanomic

growth of Bangladesh through earning foreign currency by exporting IT

and IT enabled services to the rest of the world. BASIS is licensed under

the Ministry of Commerce. Government of the People’s Republic of

Bangladesh and is incorporated with the Registrar of Joint Stock

adesh, to develop capacity and growth of the
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8, dated 13.08.1998.

Companies & Firms, bearing Registration No.T42

Currently it has about 2700 members.

As per Article 12 of the Memorandum and Articles of Association

of BASIS the management of the affairs is vested in the Executive

Council of the said Association which consists of 11 (eieven) elected

members. However, the tenure of the Executive Council of BASIS shall

be for 2 (two) vears.’

The Executive Council of BASIS for the tefm 2024-2026 was duly

elected on 08.05.2024, and the Election Commission duly announced and

published the final result of the office bearers of the Executive Council of

BASIS on 11.05.2024. The same Was duly communicated to the Director

General, Trade Organization (DTO) Wing, Ministry of Commerce, i.e.

respondent No.2, on 12.05.2024.

On 17.10.2024 and 19.10.2024, the elected Presicent and the

clected Vice-President (Finance) of the Executive Council resigned from

their respective positions. In the given contexl, the BASIS Executive

Council in its 332™ meeting held on 30.10.2024 reformed the Executive

Council and made M. Rashidul Hasan as its President as per Article 25 of

the Articles of Association of BASIS. Said decision Wwas duly

communicated to the office of the respondent Nos.1-3.

On 12.11.2024, BASIS received a letter, vide Memo No.

: 26.00.0000.157.33.078.98.753 dated 06.11.2024 issued by the respondent

No. 3 informing about meeting/hearing to be held on 18.:1.2024 headed

by the respondent No.2 pursuant t0 the complaint being made for

appointment of Administrator upon dissolving the Executive Council of
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BASIS and thereby requested the President of the said Association to

attend the said meeting/hearing along with relevant documer:s.

On receipt thereof, the then President of BASIS vide letter dated
10.1!.2024 request;:d the respondent No. 2 to supply a copy of the said
complaint for proper representation. In response thereof on 12.11.2024
respondent No. 5 vide Memo No. 26.00.0000.157.33.028.98.758, sent a
copy of the complaint dated 16.09.2024 filed by one Shahadat Hossain on
behalf of “teemfra® w2 1 f Srret wiEhm @ (e el s
Upon receiving the said complaint dated 16.09.2024, ‘BASIS under the
.signature of its then President gave a written reply dated 18.11.2024 1o the
respondent No.2 controverting the assertions so made therein.
Subsequently, on 18.11.2024 the representatjves from the Executive
Council of BASIS duly attended the said meeting/hearing.

Without considering the written reply as well as the personal
hearing ‘of the respective representations of the Executive Council of

BASIS the respondent No.2 vide Memo No.26.00.0000.157.33.

028.98.795 dated 04.12.2024 (Annexure-I), with copy to the Secretary of
BASIS and other concerned had appointed respondent No.4 as the
Administrator of the said Association upon dissolving the re-constituted
Executive Council of BASIS who would conduct a free anc :uir siection
of the Executive Council of BASIS within 120 (one hundred and twenty)
days and to handover the responsibilities to the newly elected Executive
Council and thereby apprise the respondent No.1, Ministry of Commerce.
Being aggrieved by and dissatisfied with the petitioners have

preferred the instant application and obtained the present Rule Nisi.
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Mr. ABM Hamidul Mishbah, the learned Advocate appearing’

with Mr. Bishow Jith Deb, the learned Advocate for the petitioners

submits that as per Section 17 (1) of the Trade Organizatior: Act ,2022

only the government is empowered subject 10 compliance of the proviso

thereunder, to make any Executive Council defunct. However, the term

“government” and the authority/power to declare any Executive Council

defunct within the ambit of Section 17 does not refer to or confer any

power to the respondent No.2, i.e. Director General, Deparumnent of Trade

Organization, by whom the impugned decision has been-made and issued

nor there is any gazette under Section 25 of the said Act delegating said

power of the government upon the respondent No.2. As such, there is no

doubt to assert that the respondent No. 2 while issuing the mpugned

order has acted beyond his jurisdiction.

In order to fortify said contention, he further goes to argue that as

per Section 15(3)(cha)(aa), if read in conjunction with Section 17(1), it

becomes apparent that the respondent No. 2 has no power of authority

under Section 17(1) of the Act to issue any order appointing an

Administrator by rendering an Executive Council defunct, rather the

power or authority has been vested into the government; thus, renders the

impugned order issued by the respondent No. 2 under Section 17 out of
jurisdiction and as such, the same is liable to be declared unlaw L.

He further submits that Section 17 clearly limits as to who can file
an application or complaint, and does not allow any entity or individual

other than a trade organization or federation to file an application or

complaint. In the instant case it appears that neither a trade organization

nor 2 federation had filed the said application or complaim. Therefore,
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thereby rendering the glected Executive Council defunct in complete

disregard to the mandate of BASIS members violates the rights

guaranteed under Articles 38 and 40 of the Constitution of the People’s

Republic of Bangladesh.

Accordingly, he submits that the impugned order dated 04.12.2024

having been passed without lawful authority is liable 10 be knocked down

upon making the Rule absolute.

Mr. Aneek R. Haque, the learned Additional Attorney General

appearing with Mr. Taufiq Anwar Chowdhury, the learned Advocate for

the respondent No.1 by filing affidavit in opposition submits that there is

no provision either in Trade Organization At 2022, or Trade

Orgaisation Rules, 1994 including Articles of Association of BASIS to fill

up the post of Executive Council without fresh election: as such, the

reconstitution of the Executive Council is illegal and beyond the scope of

the relevant laws and regulations.

He further submits that on 16.09.2024, one Shahaaf Hossain on

chalf of A arRRib ST ST o R e RER” filed
a complaint before the respondent No.1 with supporting docuinents along

with a prayer for dissolving the Executive Council of BASIS with some

specific allegations of holding disputed election and also, of corruption by
some members of BASIS and as such, for appointing an Administrator.

Pursuant thereto on 18.11.2024 a hearing was conducted by the

respondent No.2 in the presence of the BASIS members, coraplainants

and other stakeholder; however, during the course of hearing the President

of BASIS submitted a written representation. After hearing all the parties
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concerned decision was taken to dissolve the Executive Council and to

appoint an Ac¢ministratot.

He lastly submits that respondent No.! after appraisal of the overall

situation of the said trade organization formed an opinion that affairs of

the said>trade organisation are not being properly managed and for the
interest of the organisation to appoint an Administrator. Ultimately, with
the approval of the government as per Section 17 oI the Trade
Organisation Act. 2022 the Administrator was appointed in due
compliance of law. Accordingly, he submits that this Ruie being devoid of
any substance is liable to be discharged. :

The core question being posed by the petitioners in ti:e instant Rule
is that vide Section 17(1) of the “qifieT AW AW, Y033 (in short, Act,
2022) the government is the only authority, subject to compliance of the
proviso as stated thereunder, to make any Executive Council defunct and
that it does not authrorise/ empower the respondent No. 2, save and except

Section 15 and subject to Section 25 to exercise said power emtodied in

Section 17(1). Hence, issuing the impugned order dated 04.12.2024.

(Annexure-I) by the respondent No.2 appointing the respondent No.4 as

Administrator under Section 17(1) upon dissolving the reconstituted

Executive Council, is without jurisdiction.

In order to appreciate the respective arguments so have been

advanced by the learned counsels of the respective contending parties let
~ us first have a look at Sections 17, 25 and 15(3)(chaa) of the Act, 2022.

Section 17 of the Act, 2022 is quoted below for ready reference.
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Vide the said provision of law, when the government is of the

ation or complaint of any trade orzanisation
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or federation that the affairs of any trade organisation o any of its
respective branch or office is not being properly managed it may in the
interest of‘ its respective trade and industry, by order in writing, dissolve
the Executive Council of the said trade organisation.

Provided that no so such order shall be made unless the Executive
Committee/Council has been given a motice in writing affording an
opportunity 10 make  representation against  the intended
dissolution/supersession.

Vide sub-section (2)(ka)where an Executive Committee is dissolved
isuspended under sub-section (1) the government ﬁay appoint for such
period not exceeding 1(one) vear, as it may think fit, an Administrator to
take over the function of such committee and to manage and conduct the
affairs of the trade organization or its respective branch or office.

Provided that on reconstitution of the Executive Coxmmittee the
Administrator shall hand over the functions taken over by him in favour
of the new Executives Council/Committee.

Section No.25, however, provides, inter-alia —
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In view of the said provision of law, the government is empowered

to delegate any of its power under this' Act or Rules so framed thereunder

by publication in gazette to the Director General concerned zppointed

under Section 135 of the Act, 2022.
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Section 15 prescribes the appointment of Director General along

with his powers and functions. In this regard sub-secticr: {3)(chaa) of

Section 15 provides as under:
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In view of the said provision, the Director General of Trade

Organisation is empowered to remove one or more members or directors
of the Executive Council/Committee of the respective trade organization
pursuant to repor: of the officers/persons concerned engaged by him if

deems necessary. for effective management of the said organization




subject to giving personal hearing. In other words, Director General in his

independent capacity or as being the Director General of the trade
organisation is not empowered to dissolve the entire Executive Committee

and appoint an Administrator in exercise of power 2s orovided under

Section 17(1) of the Act.

.In the light of the above quoted provisions of law, let us have a look

at the impugned order dated 04.12.2024 issued by the respended No. 2

(Annexure -I), which is quoted herein below:
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The categorical contention of the respondent No.1 in this regard, is

that pursuant to a complaint dated 16.09.2024, received on 20.10.2024

(Annexure-5 of the affidavit in opposition) the Senior Assistant Secretary,
Ministry of Commerce »\.ride Memo dated 06.11.2024 (Annexurs-E to the
‘writ petition) notified the then President of BASIS along with other
officials of the concerned departments fauthorities  including the
complainant fixing 2 date of hearing i.e. on 18.11.2024 to be presided
over by the respondent No. 2, with request to bring all relevant necessary
documents. [n the meanwhile, allowing the prayer of the then President of

BASIS, covy of complaint was duly supplied vide Memo dated

12.11.2024 (Annexure-G) for effective representation.



In this regard, upon producing the original record in connection with

the issue in question pursuant to the order dated 12.2.202% passed by this

Court, the respondent No.] contends that on the date so fixed the then
President of BASIS duly appeared in person by submitting written reply.
(Annexure-H) incli.lding the complainant. Accordingly, both the parties
were heard including the Assistant Registrar, Registrar of Joint Stock
Company, Assistant General Secretary, FBCCI in the presence of the
Vice- President (Admin) BASIS, Senior Vice President, BASIS. Vice
President (Finance), BASIS. Director and other members of BASIS and
other concerned officials. Ultimately, an opinion was formed in the light
of the decision taken by the Secretaries of both the Minis:ry of Commerce
and of Information and Communication Technology for appointment of
Administrator upon dissolving the reconstituted Executive Council under
Section 17(1) read with Section 17(2) of the Act, 2022.

However, upon close examination of the record :n particular the
office Note No.46, it appears before this Court that said decision was duly
endorsed with the signature of the concerned officials of the Ministry
concerned including the respondent No.2 noting the date as on 03.12.2024
and of course, the Secretary of the concerned Minist:y though while
noting the date it has been quoted as 03.12.2026.

Accordingly, vide the impugned order dated 04.12.2024 issued
under the signature of the Additional Secretary, Ministry of Commerce
who is also the Director General of the Trade Organisation, respondent
No.4 has been appointed as the Administrator of' BASIS upon dissolving

the reconstituted Executive Council of BASIS.
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It also transpires from record that prior to taking the impugned

+ ‘ decision dazed 04.12.2024 the then President of BASIS was duly notified

about the complairit being made about the process of reconstitution of the
Execuﬁve Council with supply of the copy of the said complaint. In
response thereof he gave written reply. Moreso, both the complainant
and the then President of BASIS along with ather concemned officials

were heard on the respective date in the presence of other members of

BASIS.

In the given context, it cannot be said that the impugned order has

been passed by the respondent No.2 in violation of the principles of

natural justice.

Moreover, from record it reflects that upon hearing the parties
respective opinion was formed pursuant to the decision iaken by the
Secretary of two concerned Ministries. As such, there is no doubt to find

that it is the decision of the government to appoint an Administrator upon

dissolving the reconstituted Exec;utive Council, not the Director General
of Trade Organisation. As such, there is no manner of application of
Section 25 of Act, 2022 in the facts and circumstances of the instant case.
Last but not the least, no where within the four corners of Section
17(1) there is any bar upon the government to take cognizance of a
complaint basing on the gravity of the allegation so brought forth, other
than the application or complaint so made by the respective trade

organisation or federation and thereupon to hear both the complainant

and the person complained against, to maintain fair justice.
Be that as it may, having found no substance for consideration this

Rule is accordingly discharged.



16

Héwever. respondent No.4, the Administrator of BASIS is Hereby
directed to initiate and conclude the process of election of the new
Executive.Council' of BASIS in due compliance of law on priority basis.

There will be no order as to costs.

Communicate the judgment and order to the responders concerned

4 at once.
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